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MEANING OF “ADULTERATION” IN THE 
PURE FOOD AND DRUGS ACT. 


A Federal District Court has held that a 
shipper of putrid oysters, in interstate 
commerce, is indictable for shipping adul- 
terated food. U. S. v. Sprague, 208 Fed. 
419. 

The reasoning is thus: The ordinary use 
of “adulteration” implies an actual addi- 
tion to the original substance, through hu- 
man ‘agency. This is not accurate. It is 
the addition in this way of foreign matter, 
vide Dictionary—Adulteration. This court 
thinks the statute meant more than. this, 
but as it speaks of manufacture of “adul- 
terated or misbranded” articles and inhibits 
shipments of manufactured goods “adulter- 
ated or misbranded,” it seems to us articles 
either in their original or decayed condi- 
tion were not meant, especially as food and 
drugs are spoken of in the same breath. 





ENJOINING AWARD IN FAVOR OF SHIP- 
PERS CHARGED ILLEGAL RATE. 


In Louisville & N. R. Co. v. Garrett, 34 
Sup. Ct. 48, a railroad brought an injunc- 
tion for two purposes, one to enforce a rate 
making order, and enjoin an order awarding 
reparation for excess payments above rates 
found to be reasonable. The railroad lost 
on the merits as to the first thing, but as to 
the other it was held that there was a lack 
of parties, those in whose favor awards for 
excess were made not being joined. 

We have been wondering whether or not 
the principle here applied, does not furnish 
a key for the solution of the question, much 
agitated in Missouri, whether after injunc- 
tion against a state statute prescribing a 
tate has been dissolved, the matter of 
reparation to those paying excess rates is 
left for consideration in another suit. Our 
editorial suggestion in 78 Cent. L. J. 73 for 
impounding excess payments made pending 
suit would settle automatically many ques- 
tions of this kind. 





JOINDER OF CAUSES OF ACTION ARISING 
UNDER FEDERAL AND STATE LAW. 


Where there was objection taken in an 
Alabama trial court to the joinder of a. 
count under the Federal Employers’ Lia- 
bility Act with counts under that. state’s 
Liability Act, it was noted by Alabama 
Court of Appeals that no exception had 
been reserved to the overruling of the ob- 
jection, but it was said: “It may be per- 
missible to say that the court was not in 
error in its ruling.” Atlantic C. L. R. Co. 
v. Jones, 63 So. 693. 


The Appeals Court proceeds-to say that: 
“The system of jurisprudence of the state 
and of the United States together form 
one system which constitutes the law of 
the land for the state, and concurrent jur- 
isdiction with the Federal courts is con- 
ferred on the state courts by the Federal 
act in the enforcement of rights of action 
accruing under it. Under the practice in 
vogue in this state, separate and independ- 
ent causes of action arising out of the 
same transaction and relating to the same 
subject matter may be joined in different 
counts of the same complaint, and one who 
is entitled to sue for the consequences of a 
wrongful or negligent act of another is not 
required to split up his cause of action, but 
may recover all the damages in one ac- 
tion.” 

It may be said of the practice stated to 
be in vogue that it is thus on the supposi- 
tion of these separate and independent 
causes of action all arising under the law 
of the same sovereignty and not of differ- 
ent sovereignties. The most, therefore, 
that may be claimed for this part of the 
court’s reasoning is that, if the principle 
stated in the first sentence of our excerpt 
is sound, then practice in vogue in Ala- 
bama permits the joinder adjudged to be 
proper. The Alabama statute may hardly 
be supposed to have had this in mind—es- 
pecially if the principle as such is not 
sound. It could not be created, if Federal 
statute prescribed otherwise, or intended 
otherwise. 








92 CENTRAL LAW JOURNAL 











Is the principle sound? ‘The National 
Government and the state, from their very 
constitution, proceed along wholly dis- 
similar lines in the enactment of the two 
acts involved in this ruling. The govern- 
ment can have no conception of the rights 
and duties of the parties in such a litigation, 
and the state may have no other concern. 

It is nothing, therefore, that the two acts 
may coincide as to the rule of liability, the 
probative value of evidence, the burden of 
proof, the measure of damages and the 
identity of necessary parties. ‘These are 
circumstances in detail and not of essence. 
It indeed is conceivable that some of 
these things might be valid in the law of 
one of the sovereignties and not in that of 
the other. 

Nor does the fact that Congress has 
vested the state courts with jurisdiction in 
causes of action arising under its act seem 
to be important. That was dictated by the 
rule of convenience, may be, or for other 
reason in the enforcement of its policy. 
It merely called in the state courts to aid 
that policy. It might have felt it had no 
need of their assistance and that this would 
have obstructed its policy. That, then, is 
also a mere detail. 

This gets us down to the question of the 
soundness of the principle the court an- 
nounces, what is called concurrent juris- 
diction being a mere incident in, or acci- 
dent connected with, the situation. 

Does the fact that the Federal act is 
“the law of the land for the state” supply 
the nexus between Federal law and state 
law as to “separate and independent causes 
of action arising out of the same transac- 
tion and relating to the same subject mat- 
ter?” If so the connection is purely for- 
tuitous, because the national power at- 
taches, by reason of the manner of business 
in which the defendant is engaged. 

The law of the land has not then the 
same quality of application that the state 
law has. The one extends over things in 
the land, while the state law extends over 
the land. ‘Therefore the expression that 
Federal law is the law of the land is a 





euphemism far from exact, and is merely 
true in the sense that it is supreme in its ap- 
plication to things of the land, while only 
is state law the law of the land with ex- 
ceptions thereto created by Federal law. 

We know it has been held, and, we agree, 
correctly so, that recovery under Federal 
Employers’ Liability Act may bar recovery 
under state law. But this is only true, be- 
cause otherwise the supreme law may be 
fettered or derogated from, in the enforce- 
ment of its policy. It is not because there 
is a double liability, but a too excessive 
liability visited upon an instrumentality of 
commerce. What the Federal law puts on 
the instrumentality is but a penalty for in- 
fraction of a regulation, and, by implication, 
the Federal law says it shall stand no more 
under whatsoever claim may be advanced 
by virtue of a subordinate law. 

Therefore, it appears that the Federal 
law and the state law move in different 
spheres. They do not work in co-ordina- 
tion. If one appears, the other disappears, 
and if one applies, it is because the other 
makes no valid objection to its applying. 
Therefore, they are as distinct in their 
operation, the one from the other, as are 
the laws of different states. 

When a cause of action arises out of a 
transaction under Federal law it is ex- 
clusive and controlling and if it spreads 
over the transaction there is nothing left 
to which state law may attach. And, in- 
deed, we have been wondering, as we write, 
where there may be separability in a trans- 
action to which Federal law applies so as 
to make room for state law. If there is 
not, then counts of the sort we have been 
considering are in the alternative only. 

We think we know why different counts 
are used in a pleading and one of the rea- 
sons is that the pleading may conform to 
the proof developed on a trial. It is a new 
thing to set out the same facts in different 
counts so as to meet ruling as to which 
of two laws, one dominant and the other 
subordinate, applies to the facts, and as 
the common law contemplated only one 
law of the venue we may not get much 
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aid from its principles. Furthermore, we 
do not see how state law may cure the 
difficulty, as the nation controls the en- 
forcement of its own laws. Permissively 
the nation may agree to this alternative 
kind of pleading, but it seems to us its law 
should expressly so provide. 








NOTES OF IMPORTANT DECISIONS. 


STARE DECISIS—THE RULE CANNOT BE 
INVOKED BUT BY A LAW OBSERVING 
PARTY.—The Kentucky Court of Appeals in 
speaking of limitations in applying the rule 
stare decisis follows what has been stated by 
the Federal Supreme Court to be the general 
rule to-wit: that as to contracts a change in 
decision would be like a legislative amend- 
ment, which is to operate prospectively. Oliver 
Co. v. Louisville Realty Co., 161 S. W. 570: 

But this operation is not invocable by one 
who does not appear in court with clean hands, 
though he pleads his reliance upon former de- 
cisions. 





Thus in the case at bar, it was held that a 
statute making it a misdemeanor for a foreign 
corporation to carry on business in the state 
under prohibitive conditions, likewise rendered 
void its contracts, this ruling following ihe 
case Of Fruin-Colnan Contracting Co. v. Chat- 
terson, 146 Ky. 504, 1438 S. W. 6, 40 L. R. A. 
(U. S.) 857. ‘ 

3ut it was claimed that prior decision was 
expressly overruled and the contract before 
the court was entered into prior to the ruling 
in the Chatterson case and was protected by 
the rule stare decisis operating only prospect- 
ively. 

The court said: “The Oliver Company comes 
before this court a confessed violator of the 
laws of the state. It is asking relief from a 
condition resulting from its deliberate viola- 
tion of a penal statute. It is not in a posi- 
tion to ask the protection of beneficial rules of 
law intended to save from loss law-observing 
citizens. We put our decision upon the ground 
that the Oliver Company is not entitled to the 
protection afforded by the principle announced 
in the cases invoked in its behalf, upon the 
ground that it brought upon itself all trouble 
it seeks to escape by making the contract now 
in question.” 

Two members of the court dissent from this 
reasoning and to our mind they occupy the 





more logical position, contending that the prior 
cases stated declare former contracts were 
valid and the change of decision impairs by 
restrospective operation their force. Addition- 
ally we may say that prior cases made entirely 
separable the doing business unlawfully and 
what was done so far as its obligatory char- 
acter was concerned. New decision says the 
one is inseparable from the other. There was 
no taint before in the contract. Change of 
decision injects the taint. Formerly this cor- 
poration would have been in court with clean 
hands—it would have been a_law-observing 
suitor as far as the court’s cognizance could 
extend. Now it is not because the court’s cog- 
nizance goes further. Something formerly 
lawful, latterly has been made unlawful. The 
court’s present decision is a begging of the 
question. 








ELECTRIC POWER RIGHTS ON THE 
PUBLIC LANDS. 





During the last decade the production of 
hydro-electric energy in the United States 
has progressed by leaps and bounds, and 
the capital. invested therein has also in- 
creased enormously. Notwithstanding this 
the development of such energy in the for- 
ests and streams of the West has gone for- 
ward haltingly, and at the present time 
further development has almost ceased. The 
cause of this may easily be traced to the un- 
certainty of title and the litigation com- 
menced or threatened by the United States 
Government. 

The earliest statutes providing for rights 
of way on the public domain for this and 
similar purposes was Section 9 of the Act 
of July 26, 1866, which was amended by 
the Act of July 9, 1870. These two acts 
were with slight changes, incorporated in 
Sections 2339 and 2340 of the United States 
Revised Statutes, reading as follows: 

“Section 2339. Whenever, by priority 
of possession, rights to the use of water 
for mining, agricultural, manufacturing, or 
other purposes, have vested and accrued, 
and the same are recognized and acknowl- 


(1) 14 U. S. Stat. 251-253. 
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edged by the local customs, laws, and the 
decisions of courts, the possessor and own- 
ers of such vested rights shall be main- 
tained and protected in the same; and the 
right of way for the construction of ditches 
and canals for the purposes herein speci- 
fied is acknowledged and confirmed; but 
whenever any person, in the construction 
of any ditch or canal, injures or damages 
the possession of any settler on the public 
domain, the party committing such injury 
or damage shall be liable to the party in- 
jured for such injury or damage. 


“Sec. 2340. All patents granted, or pre- 
emption or homesteads allowed, shall be 
subject to any vested and accrued water- 
rights, or rights to ditches and reservoirs 
used in connection with such water-rights, 
as may have been acquired under or recog- 
nized by the preceding section.” 


By Sections 18 to 21, inclusive, of the 
Act of March 3, 1891,? a right of way 
through the public lands and reservations 


was granted “to any canal or ditch com- 
pany formed for the purpose of irrigation,” 
to the extent of the ground occupied by the 
water of the reservoir and of the canal and 
its laterals and fifty feet on each side of 
the marginal limits. 


By the Acts of January 21, 1895, and 
May 14, 1896,5 the Secretary of the In- 
terior was authorized and empowered to 
“permit” the use of the right of way 
through public lands, tram-roads, canals 
and reservoirs to persons engaged in min- 
ing, or quarrying, or cutting timber; also 
for the purpose of generating, manufactur- 
ing, or distributing electric power ; also “for 
purposes of a public nature.” 


These two acts were amended by that of 
May 11, 1898,* which provided in Section 
2. that the right of way for ditches, canals, 
and reservoirs granted by the Act of 1891 
“may be used for purposes of a public na- 
ture; and said rights of way may be used 


(2) 26 U.S. Stat., 1095. 

(3) 28 Stat., 635 and 29 Stat., 120, respective- 
ly. 

(4) 30 Stat., 404. 





for purposes of water transportation, for 
domestic purposes, or for the development 
of power, subsidiary to the main purpose of 
irrigation.” 


On February 15, 1901, Congress passed 
a remarkable act® authorizing and empow- 
ering the Secretary of the Interior to “per- 
mit” the use of rights of way through the 
public lands, forest and other reservations, 


‘and three named national parks in Califor- 


nia, for electrical plants, poles, for genera- 
tion and distribution lines, for telephone 
and telegraph purposes, for canals, ditches, 
pipes, pine lines, flumes, tunnels, and other 
water conduits, and for water plants, dams, 
and reseryoirs, but expressly provided 
“that any permission given by the Secre- 
tary of the Interior under the provisions of 
this act may be revoked by him or his suc- 
cessor in his discretion, and shall not be 
held to confer any right, or easement, or 
interest in, to, or over any public land, re- 
servation or park.” 

Several other acts have been passed on 
the same general subject, but some are un- 
important for the purposes of this discus- 
sion. 

The Act of 1901, above quoted from, has 
been construed and administered by the va- 
rious departments of the Government ac- 
cording to the narrow language used, name- 
ly, as not giving any right, title, or interest, 
and as being revocable within the discre- 
tion of the Secretary of the Interior is- 
suing the permit or of any of his successors. 
For more than ten years after its passage, 
it was also construed as meaning that the 
permit ceased to exist ipso facto upon the 
allowance of any fitial homestead, or desert 
land, or other public land entry covering 
the same tract; so that designing and spec- 
ulative persons could easily have frustrated 
large electrical development on any given 
portion of the -public domain by locating 
scrip on land covered by approved permits, 
or by making some character of entry there- 
on. This was happily changed by, regula- 
tions adopted in 1912, and which provided 


(5) 31 Stat., 790. 
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that any entry made upon land covered by 
an approved permit was subject to that per- 
mit, and that upon the revocation thereof 
the right of way vested in the United States 
Government and not in the entryman. 


Both the Interior and the Agricultural 
Departments have during the past few 
years maintained that the Act of 1896 al- 
lows the granting of rights of way for hy- 
dro-electrical purposes only when those 
purposes are subservient to the main pur- 
pose of irrigation; and that rights of way 
for the main purpose of developing elec- 
tric power, either for public or private uses 
cannot be secured, but that in place there- 
of a mere temporary permit, revocable with- 
in the discretion of any Secretary of the 
Interior, may be granted or refused by the 
Department at its discretion. The Agri- 
cultural Department has gone a step even 
further than this, requiring that for all such 
revocable permits across forest reservations 


an annual license fee termed a ‘‘conserva-, 


tion charge” shall be paid by the permittee. 


Necessarily this gives a most insecure 
tenure of title, if, indeed, it can be called 
“title’ at all. The Government depart- 
ments maintain that the clause of revoca- 
bility would be exercised only in extreme 
cases, and therefore, it need not be serious- 
ly regarded. It has happened, however, 
that one Secretary of the Interior less than 
five years ago, and within two days of the 
expiration of his term of office, summarily 
and arbitrarily revoked all the permits in- 
volving lands within national forests upon 
which an agreement for the conservation 
charge had not been executed. This action 
was without any previous notice whatever 
to the permittees, or any chance to be heard. 
While it was revoked or suspended by that 
Secretary’s successor in office. it demon- 
strates the dangers adhering to such a form 
of tenure. 

In another instance charges were pre- 
ferred against a company operating under 
a permit in the states of Idaho and Wash- 
ington, and as a result thereof, a lengthy 
hearing was held at which a record of more 





than 10,000 pages of testimony was pre- 
pared, much of it given by expert witnesses 
brought by the company from distant points 
at great expense. As result the Acting Sec- 
retary of the Interior decided to revoke the 
permit. Had he done so the permittee 
would have been caused an immense finan- 
cial loss, while various street railway, ir- 
rigation and mining companies operating in 
Eastern Washington and Northern Idaho 
would have been forced to curtail or even 
to cease entirely their operations. Fortun- 
ately the succeeding Acting Secretary of 
the Interior reversed and vacated this de- 
cision and permitted the permit to remain 
intact. Here again. however, the unsatis- 
factory nature, and indeed the danger, of 
such a form of title was clearly demon- 
strated. 


In either instances suits have been brought 
Ly the United States Government against 
hydro-electric companies operating within 
forest reservations, both with and without 
such permits, but without agreement for 
payment of the conservation charge. While 
none of these cases have been finally de- 
termined, their institution has resulted in 
financial difficulties for the companies af- 
fected, and in at least one instance, contri- 
buted materially to the throwing of the 
company into a receivership. 


The contention is made by the Govern- 
ment in the pending cases that the Act of 
1866, does not grant any right of way for 
electric power purposes because the use 
of hydro-electric energy was not known at 
the time of the passage of that act, and con- 
sequently, that nothing can be secured ex- 
cept the revocable permit supplied by the 
Act of 1901; also that the construction 
placed upon the acts by the Department 
should be followed by the courts. 

This contention seems not well founded, 
since the Act of 1866 provides broadly for 
rights of way “for mining, agricultural, 
manufacturing, or other purposes, and this 
broad language evidently referred to pur- 
poses which might arise from the future 


| needs and the future development of the 
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great western country. The law was a 
basic statute upon which the mining and 
other industries of the great West were to 
be built up, and should, therefore, be con- 
strued as has been the Constitution of the 
United States, namely, according to the rule 
laid down by Chief Justice Marshall in the 
famous Dartmouth College Case,° to-wit: 

“Tt is not enough to say, that this par- 
ticular case was not in the mind of the con- 
vention, when the article was framed, nor 
of the American people, when it was adopt- 
ed. It is necessary to go further, and to say 
that, had this particular case been suggest- 
ed, the language would have been so varied, 
as to exclude it, or it would have been made 
a special exception. The case being with- 
in the words of the rule, must be within its 
operation likewise, unless there be some- 
thing in the literal construction so obviously 
absurd, or mischevious, or repugnant to the 
‘general spirit of the instrument, as to jus- 
tify those who expound the Constitution in 
making it an exception.” 

This Act of 1866 was described by the 
late Justice Brewer in the following lumin- 
ous language :* 

“Finally, it must be observed that this 
legislation was enacted by Congress more 
than thirty years ago. It has been acted 
upon as valid through all the mining re- 
gions of the country. Property rights have 
been built up on the faith of it. To now 
countless 
titles and work manifold injury to the great 
mining interests of the Far West. While, 
of course, consequences may not determine 
rt 
s 


strike it down would, unsettle 


a decision, yet in a doubtful case the cout 


1 
may well pause before thereby it unsettles 


interests so many and so vast—interests 
which have been built up on the faith not 
merely of Congressional action, but also of 
judicial decisions of many state courts sus- 
taining it, and of a frequent recognition of 
its validity by this court. Whatever doubts 
might exist if this 


matter 
matter 


was wholly res 
integra, we have no hesitation in holding 
(6) 4 Wheat., 518, 644. 


(7) Butte City Water Company y. Baker, 196 
U. S. 127. 





that the question must be considered as set- 
tled by prior adjudications and cannot now 
be reopened.” 


This language can apply just as well to 
the hydro-electric uses sanctioned by the 
act as to those for mining purposes. Such 
uses have been held a beneficial use in most 
of the Western states.® 


As to the construction placed upon the 
Act of 1901 by the Interior Department, it 
is to be noted that not until 1909 was there 
a reported decision holding that no rights 
could be secured for electric power pur- 
poses under the Act of 1866. During the 
eight years elapsing between the passage of 
the act and said decision the Interior De- 
partment had in numerous decisions recog- 
vized the Act of 1866 as being still in force 
and as a part of the general land laws of 
the United States.1° The last decision re- 
ferred to a company incorporated both for 
irrigation and electric power purposes and 
made no distinction between these purposes 
in referring to the company’s possible vest- 
ed rights under the Act of 1866. Further- 
more, in its various regulations issued un- 
der the acts of 1898 and 1901 the Depart- 
nowhere declared that the Act of 
1866 had been repealed by said later acts. 
Consequently, the Department did not con- 
temporaneously construe the law as the 
Government now contends. 


inent 


This contention of the Government has 
been denied by Judge Marshall of the Unit- 
ed States District Court for the District of 
Utah in his decision rendered on March 
31st last in the case of the United States v. 
the Utah Power & Light Company, now 
on appeal before the United States Circuit 


(8) Salt Lake City vy. Electrical Power Com- 
pany, 25 Utah 450, 71 Pac. 1071; Washington 
Water Power Company v. Waters, 19 Idaho 695, 
116 Pac. 682; Lambron vy. Bell, 18 Colo. 346, 32 
Pac. 989. 

(9) Kern River Power Company, 38 Land De- 
cisions, 309. 

(10) John G. Brady, 26 L. D. 309; Opinion of 
Assistant Attorney-General Van Devanter, 28 lL 
D. 474; Santa Fe Pacific Railway Company, 29 
L. D. 218; Lincoln County Water Supply & Land 
Company v. Big Sandy Reservoir Company, 32 
L. D. 4638; Silver Lake Power & Irrigation Com- 
pany v. City of Los Angeles, 37 L. D. 152. 
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Court of Appeals for the Eighth Circuit. 
Therein it was held that rights for hydro- 
electric purposes could be, and were, se- 
cured under the Act of 1866, and that said 
statute was not repealed by the Act of Feb- 
ruary 15, 1901. 


It wil) be noted that the electric power 
companies stand alone in respect to rights 
on the public domain. Railroad companies 
can secure rights of way by either filing 
maps in the Interior Department or by ac- 
tual construction under the Act of March 
3, 1875,12 while irrigation companies have 
the same rights under the Act of March 38, 
1891..* Development of electricity goes 
hand in hand with the construction of rail- 
roads and the building of irrigation ditches. 
Yet the one industry is crippled, while the 
others are encouraged by legislation of the 
kind above set forth. In a recent address 
by President Vanderlip of the National 
City Bank of New York at an electrical 
convention (Association Island, New York, 
September 5, 1913), it was stated as a con- 
servative estimate from the facts and figures 
from development of the past ten years that 
in the development of the whole broad 
field of the electrical industry in the United 
States during the next five years there 
could be profitably used four hundred mil- 
lion dollars a year of fresh capital. That 
the proportion of this amount which should 
go to the far Western states and communi- 
ties, cannot be secured under the present 
state of the law, or the present construction 
of the law, is manifest. However, it is en- 
couraging to note that the new Administra- 
tion at Washington has announced its in- 
tention of remedying this situation, and it 
is to be hoped that either the pernicious Act 
of 1901 will be wiped from the statute books 
or that the courts will render an authori- 
tative ruling upon the proper construction 
of the previous statutes on this subject. 


Cuas. E. Grorce. 
New Orleans, La. 


(11) 
(12) 


18 Stat., 482. 
Supra. 





ACTION BY DEPOSITOR FOR 
WRONGFUL DISHONOR OF 
CHECK. 

I. Introductory: Relation Between 
Bank and Depositor—The relation between 
a general depositor and a bank is usually 
said to be that of debtor and creditor. 
While, for most purposes, it is accur- 
ate enough to so designate the relation, it 
would seem that it is not an adequate char- 
acterization of the relation when the ques- 
tion arises between the depositor and the 
bank in conection with the wrongful dis- 
honor of a depositor’s check. The relation 
is peculiar in this, that when a bank re- 
ceives a general deposit there is an obliga- 
tion implied by law, upon the part of the 
bank, to pay promptly all checks of the de- 
positor, properly indorsed and presented, so 
long as the drawe1’s funds are sufficient 
therefor. It has been said that this implied 
obligation is “different from and in addi- 
tion to the relation existing between an or- 
dinary debtor and creditor.”* 

II. Rule Where Depositor is a Merchant 
or Trader—When the bank breaches this 
implied obligation by wrongfully refusing to 
pay a depositor’s check the depositor has a 
cause of action against the bank.- As the 
law presumes that substantial injury to a 
merchant or trader results from the wrong- 
ful dishonor of his check, the depositor, be- 
ing a merchant or trader, may recover sub- 
stantial general damages, without pleading 
or proving any particular actual damages.? 
On this point the Supreme Court of 
Illinois said. “To return a check marked 
‘refused for want of funds’ to the holder, 
especially through a clearing house, certain- 


(1) Siminoff v. Goodman Co. Bank, 18 Cal. 
App. 5, 121 Pac. 939. 

(2) Svendson v. Bank, 64 Minn. 40, 65 N. W. 
1086, 31 L. R. A. 652, 58 Am. St. Rep. 522; J. M. 
James Co. y. Bank, 105 Tenn. 1, 58 S. W. 261, 51 
L. R. A. 255. 80 Am. St. Rep. 857; Schaffner v. 
Ehrman, 139 Ill. 109, 28 N. E. 917, 15 L. R. A. 134, 
32 Am. St. Rep. 192; Mt. Sterling N. Bank v. 
Greene, 99 Ky. 262, 35 S. W. 911. 32 L. R. A. 
568; Weller v. Bank, 18 Okla. 478, 90 Pac. 877; 
Wiley v. Bank, 183 Mass. 495, 67 N. E. 655; 
Reeves v. Bank (Cal.), 129 Pac. 800; Patterson v. 
Marine N. Bank, 130 Pa. 419, 18 Atl. 632, 17 Am. 
St. Rep. 778. 
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ly tends to bring the drawer of that check 
into disrepute as a person engaged in mer- 
cantile business; and it needs no argument 
to show that a single refusal of that kind 
might often, and frequently does, bring ruin 
upon a business man, and yet it is no more 
possible to prove special or actual 
damages than it is for one charged with the 
commission of a crime to show specially in 
what manner he has been injured.”* 


A. Nature of the Cause of Action—- 
Though the cause of action arises out of 
contract in the sense that it could never 
have arisen but for the original implied con- 
tract between the depositor and the bank 
that the latter should promptly honor the 
depositor’s checks, so long as it had suffic- 
ient available funds of his, the action is 
nevertheless considered and treated as a 
tort action in so far as the measure of dam- 
ages is concerned.* It is analogous to an 
action for slander of one in the way of his 
business. It has also been suggested, to 
keep more in view the breach of implied 
contract theory, that the action is analogous 
to “the cases, so common, arising in breach- 
es of contract for the transportation of pas- 
sengers by railroad, where the damages are 
recoverable for the wrongful acts of the 
defendant committed in violation of its 
contract.” Again, the bank’s liability has 
been placed upon the basis that a bank is of 
a quasi-public character, and that public 
policy demands that a bank should not be 
allowed to wrongfully dishonor checks with 
impunity.” 


In a case in which the question was as to 


(3) Schaffner v. Ehrman, 139 Ill. 109, 28 N. BE. 
917, 15 L. R. A. 134, 32 Am. St. Rep. 192. 


(4) American N. Bank v. Morey, 113 Ky. 857, 
69 S. W. 759, 58 L. R. A. 956, 101 Am. St. Rep. 
379; J. M. James Co. v. Bank, 105 Tenn. 1, 58 
S. W. 261, 561 L. R. A. 255, 80 Am. St. Rep. 857; 
Svendsen v. Bank, 64 Minn. 40, 65 N. W. 1086, 31 
L. R.-A. 5652, 58 Am. St. Rep. 522. 

(5) Schaffner v. Eheman, 139 Ill. 109, 28 N. 
E. 917, 15 L. R. A. 134, 32 Am. St. Rep. 192; Third 
N, Bank v. Ober, 102 C. C. A. 178, 178 Fed. 678; 
Svendsen v. Bank, 64 Minn. 40, 65.N. W. 1086. 
31 L. R. A. 552, 58 Am. St. Rep. 522. 

(6) Siminoff v. Bank, 18 Cal. App. 5, 121 Pace. 
939. 

(7) Patterson v. Bank, 130 Pa. 419, 18 Atl. 
632, 17 Am. St. Rep. 778. 





the proper limitation of the action, the Cal- 
ifornia court* held that it was governed by 
the section of the statute pertaining to ac- 
tions ‘upon contract obligation or liability 
not founded upon a written instrument”; 
but it has been subsequently held, in ‘the 
same jurisdiction, that the measure of dam- 
ages is not governed by a statute providing 
that, ““The detriment caused by the breach 
of an obligation to pay money only is 
deemed to be the amount due by the terms 
of the obligation, with interst thereon.”® 
inal nor to what are called actual or special 

B. Measure of Damages.—lIt is well set- 
tled that the plaintiff is not limited to nom- 
damages ; but there is apparently some con- 
fusion among the cases as to what is the 
proper measure of damages, or, rather, as 
to what the damages should be termed— 
for the confusion is of terminology rather 
than of substance. It has been said that 
the plaintiff is entitled to “general compen- 
satory” damages ;’° and, again, that he is 
entitled to ‘‘general” damages."* In the lead- 
ing case’* the jury were told that they 
should give the plaintiff such “temperate” 
damages as in their mind would be a rea- 
sonable compensation for the dishonor of the 
check ; and the word “temperate” has been 
defined by the Georgia court** as follows: 
“The word ‘temperate’ is defined in the 
Century Dictionary as ‘moderate; showing 
moderation ; not excessive, lavish or inordi- 
nate’ Temperate damages are 
such as would be a reasonable compensa- 
tion for the injury.” Perhaps the best 
statement of the rule is that the plaintiff 
is entitled to “substantial, though temper- 
ate, damages, measured by all the facts in 
the case.’’** 


(8) Smith’s Cash Store v. Bank, 149 Cal. 32, 
84 Pac. 663, 5 L. R. A. (N. S.) 870. 

(9) Siminoff v. Bank, 18 Cal. App. 5, 121 Pac. 
939. 

(10) O'Grady v. Bank (Mo.), 80 S. W. 696; 
Svendsen v. Bank, 64 Minn. 40, 65 N. W. 1086, 31 
L. R. A. 552, 58 Am. St. Rep. 522. 

(11) First N. Bank v. Railsback (Neb.), 78 
N. W. 612. 

(12) Rolin v. Steward (Eng.), 14 C. B. 595. 

(13) Hilton vy. Jessup, 128 Ga. 30, 57 S. E. 78, 
11 L. R. A. (N. S.) 224, 10 Ann. Cas. 987. 

(14) J. M. James Co..y. Bank, 105 Tenn. 1, 58 
S. W. 261, 51 L. R. A. 255, 80 Am. St. Rep. 857. 
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In assessing the damages the jury is not 
limited to the consideration of plaintiff’s 
loss of credit with the payee of the dis- 
honored check, but may and should consider 
the number of persons who had knowledge 
of the check’s dishonor and the natural ef- 
fect upon them with reference to plaintiff’s 
standing.*® ‘The bank’s liability is not lim- 
ited to the payment of the amount of the 
check with interest computed from date of 
its refusal of payment.*® 

C. Specific Amounts Recovered—tIin 
an Oklahoma case’ plaintiff was given his 
actual damages consisting in the amount of 
the check and the protest fees, $154.38, and 
genral damages in adidtion thereto in the 
sum of $845.62. In an Illinois case!* in 
which no actual damages were shown, the 
check having been paid before the action 
was brought, the plaintiff was given judg- 
ment for damages in the sum of $450.00. 
In a California case’® in which no actual or 
special damages were shown, plaintiff had 
judgment for $300.00. In a Georgia case*® 
a verdict for $10.00 was approved; and in 
another** $200.00. In a Pennsylvania 
case** plaintiff was given general damages 
of $300.00. 

D. Injuries Not Chargeable to Bank.— 
The bank is liable in damages for such in- 
juries only as are the natural and reason- 
able results of and are proximately caused 
by its wrongful dishonor of a check.?* So 
a bank is not liable for injuries sustained 
by the depositor on account of his arrest 
by the payee of the dishonored check on a 


(15) J. M. James Co. v. Bank, 105 Tenn. 1, 
58 S. W. 261, 51 L.’R. A. 255, 80 Am. St. Rep. 
$57. 

(16) Kleopfer v. Bank, 65 Kan. 774, 70 Pac. 
880; Siminoff v. Bank, 18 Cal. App. 5, 121 Pac. 


Weller v. Bank, 18 Okla. 478, 90 Pac. 

877. 
(18) Schaffner v. Ehrman, 139 Ill. 109, 28 N. 
E. 917, 15 L. R. A. 134, 32 Am. St. Rep. 192. 

(19) Reeves yv. Bank (Cal.), 129 Pac. 800. 

(20) Hilton v. Jessup B. Co., 128 Ga. 30, 57 
§. E. 78, 11 L. R. A. (N. S.) 224, 10 Ann. Cas. 987. 

(21) Atlanta N. Bank v. Davis, 96 Ga. 334, 23 
8. E. 190, 51 Am. St. Rep. 139. 

(22) Patterson v. Bank, 130 Pa 419, 18 Atl. 
$32, 17 Am. St. Rep. 778. 

(23) Brooke vy. Bank, 69 Hun. 204, 23 N. Y. 
Supp. 802. 





charge of criminally defrauding the payee.** 
Neither can the bank be held for depos- 
itor’s loss of expected profits in a business 
transaction of his which fails because of the 
bank’s refusal to pay the check.”® Plaintiff’s 
humiliation and mortification, as such, and 
as distinguished from loss of credit, cannot 
be considered except in cases where the ac- 
tion of the bank was malicious, oppressive 
and in bad faith.2* A nervous chill cannot 
be considered a natural and probable re- 
sult.of the dishonor of a check.**  Plain- 
tiff’s attorney’s fee is not a proper element 
of damages.** 


E. Exemplary Damages—While the 
damage properly allowable in this class of 
cases is ordinarily not susceptible of arith- 
metical calculation and demonstration to 
the jury, it should not, because of this, be 
confused with exemplary damages. The 


motive in assessing exemplary damages is to 
“smart” the defendant, while here the plain- 
tiff’s award is for the sole purpose of re- 
pairing such injuries as the jury, in the 


light of the facts, may think he has sus- 
tained. In a jurisdiction in which exemp- 
lary damages are not allowable in any tort 
cases whatsoever, the court recognized the 
rule to be, in this class of cases, that plain- 
tiff is entitled to “general” damages.*® 


It is not meant that there cannot be a 
proper case for exemplary damages, eo 
nomine, in this class of cases, but it is error 
to instruct the jury on exemplary damages 
in these cases, as in other tort actions, un- 
less there is evidence tending to show that 
the conduct of the defendant was malicious 
and oppressive, or so grossly negligent as 
to evidence a reckless disregard of plain- 


(24) Bank v. Goos, 39 Neb. 445, 58 N. W. 84, 
23 L. R. A. 193; Western N. Bank v. White 
(Tex. Civ. App.), 131 S. W. 828. 

(25) Kleopfer v. Bank, 65 Kan. 774, 70 Pac. 
880, 

(26) American N. Bank vy. Morey, 113 Ky. 
857, 69 S. W. 759, 58 L. R. A. 956, 101 Am. St. 
Rep. 379. 

(27) American N. Bank, v. Morey, 113 Ky. 
857, 69 S. W. 759, 58 L. R. A. 956, 101 Am. St. 
Rep. 379. 

(28) Winkler v. Bank (Kan.), 131 Pac. 596. 

(29) Bank v. Goos, 39 Neb. 445, 58 N. W. 84, 
23 L. R. A. 193. 
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tiff’s rights or an intention to injure plain- 
tiff.*° 

In an Oklahoma case*™ where a bank act- 
ed oppressively and in bad faith in instigat- 
ing a third party to impound plaintiff’s ac- 
count as money belonging to another, and 
then dishonored plaintiff’s check for lack of 
funds, a verdict of $1,000.00 in excess of 
expenses incurred by plaintiff in the matter 
of having his money released was approved. 
Though it does not appear that there was 
any instruction upon exemplary damages 
and the verdict does not designate the 
award, or any part of it, as exemplary dam- 
ages, it is submitted that it was a proper 
case for exemplary damages, and, judging 
from the amount of the verdict, it may be 
inferred that the case was argued and the 
verdict rendered on that theory. 


In a Virginia case*? where it appeared 
that, after payment of plaintiff’s check had 
been wrongfully refused because of a cler- 
ical error, plaintiff called the attention of 
the bookkeper to the error, but the latter 


failed to notify the paying teller so that 
another check, in lieu of the first, was also 
dishonored, and the president of the bank 
wrote plaintifi’s attorney that it was a mis- 
take to suppose that plaintiff had sufficient 
funds to meet the check, but, after the teller 
had learned of the mistake and paid the 
check, the president of the bank wrote 
plaintiff a letter expressing the regret of the 
officers of the bank and stating that they 
were ready to do anything in their power to 
remove any injurious impressions, it was 
said by the court that there was “no ele- 
ment either of malice, bad faith, oppres- 
sion, or such willful negligence on its part 
proved as would have warranted the jury 
in imposing exemplary damages,” but that 
“On the contrary, while the bank was not 
free from blame, its friendly relations and 
prior dealings with the plaintiff, and prompt 


(30) Winkler v. Bank (Kan.), 131 Pac. 596; 


Spearing v. Whitney, 129 La. 607, 56 So. 548; 
Am. N. Bank v. Morey, 113 Ky. 857, 69 S. Ww. 
769, 58 L. R. A. 956, 101 Am. St. Rep. 379. 

(31) Com. N. Bank v. Latham, 29 Okla. 88, 
116 Pac. 197, 19138 A. Ann. Cas. 999. 

(32) Wood v. Bank, 100 Va. 312, 40 S. E. 931. 





disclaimer of all intention to injure him, 
repel the imputation of malice or bad faith 
on their part in refusing to honor his 
check.” 

III. Rule Where Depositor is Not @ 
Merchant or Trader.—In several instances 
in which the plaintiff was not a merchant 
or a trader the case has been treated as if 
plaintiff were a trader, or as if the circum- 
stance was not material.** In one case it 
was held that though the plaintiff, a phy- 
sician, was not a merchant, he was never- 
theless entitled to damages according to 
the same rule.** In another the merchant 
rule was applied to a hotel keeper, without 
discusing the point.** But where the point 
is expressly made and considered, it is held 
that if the plaintiff is not a merchant or 
trader, there is no presumption of substan- 
tial injury from the dishonor of his check, 
and that his recovery should be limited to 
nominal damages, unless special damages 
are alleged and proved.*® Quaere: should 
not the non-trader rule be applied in the 
case of the dishonor of a merchant’s check 
issued in relation to matters not pertaining 
to his business ? 

IV. Defenses—Obviously, the bank's 
refusal to pay a check is not wrongful un-. 
less the drawer has in the bank sufficient 
money subject to check to pay it. Neither 
is the bank obliged to pay a check when the 
drawer is indebted to the bank upon a past 
due obligation in such amount that, when 
his debt is deducted from his account, in- 
sufficient funds are left in his account to 
No formal appropriation, 
other than the bank’s mere refusal to pay 
the check, is necessary upon the part of the 
bank in order to subject the account to the 


meet the check.*? 


(33 Lorick y. Bank, 74 S. C. 185, 54 S. E. 206. 
7 Ann. Cas. 818; American N. Bank v. Morey, 113 
Ky. 857, 69 S. W. 759, 58 L. R. A. 956, 101 Am. 
St. Rep. 379; Commercial N. Bank yv. Latham, 
29 Okla. 88, 116 Pac. 197, 1913 A. Ann. Cas. 999. 

(34) Columbia N. Bank y. Macknight, 29 App. 
Cas. (D. C.) 580, 10 Ann. Cas. 897. 

(35) Bank v. Goos, 39 Neb. 445, 58 N. W. 84 
$8 L, B.. As Ts, 

(36) Third N. Bank v. Ober, 102 C. C. A. 178, 
178 Fed 678; Western N. Bank v. White (Tex.), 
131 S. W. 828. 

(37 3ank v. Brewing Co., 50 Oh. St. 151, 33 
N. E. 151, 40 Am. St. Rep. 660. 
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satisfaction of its lien.** The bank may 
also refuse payment of checks of an in- 
solvent depositor who is indebted to the 
bank at the time, although his debt has not 
yet matured.*® A depositor who expressly 
authorizes the bank to apply certain ex- 
pected returns to the satisfaction of his 
unmatured indebtedness cannot subsequent- 
ly complain of the bank’s dishonor of a 
check drawn against those funds.*® But the 
bank has no lien upon a depositor’s account 
to secure it in respect to the depositor’s 
liability as surety upon the paper of a third 
party held by it, and so cannot justify its 
reftisal to pay a check upon the ground that 
it had applied the drawer’s balance upon his 
obligation incurred as surety.** 

‘That a check was dishonored on account 
of the erroneous opinion of the teller that 
the depositor’s account was in the savings 
department, is no defense.*? And where a 
bank assigns a particular reason for its re- 
not assign another and different reason in 
its pleadings.** 

V’. Pleading, Evidence and Burden of 
Proof—As the bank is not liable unless 
the check was properly indorsed, and pre- 
sented during banking hours,** a complaint, 
or petition, which fails to allege that the 
check was so indofsed and presented is fa- 
tally defective ;* but the plaintiff does not 
have to negative the existence of a lien up- 
en his funds in favor of the bank, as this is 
affirmative matter to be set up by the 
bank.*® 

Evidence of loss of credit with particular 
firms is proper,‘” but this smacks of special 


(38) Bank v. Greene, 99 Ky. 262, 35 Ss. W. 911, 
$2 L. R. A. 568. 

(39) Wiley v. Bank, 183 Mass. 495, 67 N. E. 
655; Owen v. Bank, 36 Tex. Civ. App. 490, 81 S. 
W. 988. 

(40) Roe v. Bank, 167 Mo. 406, 67 S. W. 303. 

(41) O'Grady v. Bank (Mo.) 80 S. W. 696. 

(42) Lorick v. Bank, 74 S. C. 185, 53 S. E. 
206, 7 Ann. Cas, 818. : 

(48) Com. N. Bank vy. Latham, 29 Okla, 88, 
116 Pac. 197, 1918A. Ann Cas. 999. 

(44) Harden v. Bank, 1 Ala. App. 610, 55 So. 
943. 

(45) Rowley v. Bank, 63 Hun. 550, 18 N. Y. 
Bupp. 5645. : 

(46) J. M. James Co. v. Bank, 105 Tenn, 1, 58 
S. W. 261, 51 L. R. A. 255, 80 Am. St. Rep. 857. 

(47) Metropolitan Sup. Co. v. Bank, 114 Il. 
App. 318. 





damages, and, according to the better rule, 
should be admitted only when this particu- 
lar damage is pleaded.** - In a_ recent 
Georgia case*® the bank was allowed, by 
cross-examination of plaintiff, to show that 
his financial affairs in general were badly 
involved, the court saying on this point: 
“The jury should be given some data from 
which they could find what would be tem- 
perate or reasonable damages. No safer or 
better criterion could be furnished than the 
commercial environment of the drawer of 
the check. Where no special damage is 
shown, the drawer’s financial condition 
might well be considered in determining to 
what extent his credit may have been im- 
pugned, or a slur.cast on his business stand- 
ing. On the other hand, the drawer ought 
to be permitted to show that the drawer’s 
condition was such that his financial credit 
and standing may not have been seriously 
impeached.” 

A prima facie case is made out by the 
plaintiff when he has shown that he has 
sufficient funds to meet his check, but for a 
particular charge against his account, and it 
then devolves upon the bank to establish 
the rightfulness of the charge in question.®® 

Cryp—E McLemore. 

Billings, Montana. 

(48) James Co. v. Bank, 105 Tenn. 1, 58 8. 
W. 261, 51 L. R. A. 255, 80 Am. St. Rep. 857. 

(49) Hilton v. Bank, 128 Ga. 30, 57 S. EB. 78, 


11 I. R. A. (N. S.) 224, 10 Ann. Cas, 987. 
(50) Dycus v. Bank (Tex.), 148 S. W. 1127. 








CONTRACTS—ACCEPTANCE OF PROPOSAL. 
LEWIS v. JOHNSON. 
Supreme Court of itancseta. Nov. 21, 1913. 
143 N. W. 1127. 


(Syllabus by the Court.) 

A party to whom an offer of contract is made 
must either accept it wholly or reject it wholly. 
A proposition to accept on terms varying from 
those offered is a rejection of the offer and a 
substitution in its place of the counter proposi- 


tion. It puts an end to the negotiation so far 
as the original offer is concerned. The original 
offer thereby loses its vitality and is no longer 
pending; hence the party who has submitted the 
counter proposition cannot, at his own option, 
revive and accept the original offer which he 
has once virtually rejected. In order to give 
the rejected offer any new vitality, there must 
be a renewal of it, or renewed assent to it, by 
the party who made it. In a case within the 
statute of frauds, the agreement to deal on the 
basis of the rejected offer must be in writing. 


HALLAM, J. Defendant owned a half ‘section 


‘ of land in Clay county. Plaintiff entered into 
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negotiations to buy it. The negotiations were 
conducted by correspondence and a number of 
letters were exchanged between them. Plain- 
tiff claims a contract of sale was made and 
that it was broken by defendant. Defendant 
denies that any contract was ever made. There 
are two letters which, if they could be taken 
alone, would make out a contract. The first 
is a letter written by defendant to plaintiff, 
dated January 8, 1909, making a proposition 
as follows: “I will accept your offer of $21 per 
acre. * * * This must be spot cash, subject to 
the mortgage of $3,000 which is due next fall. 
You will have to make settlement to the rent- 
ers for the plowing done this fall.” The other 
is a letter written by plaintiff to defendant, of 
January 26, 1909, purporting’ to accept the 
above proposition. 


The trouble arises from the fact that there 
was intervening correspondence which pre- 
cludes our regarding these two letters as a 
completed offer and acceptance. This inter- 
vening correspondence was as follows: When 
plaintiff received the letter of January 8th, 
instead of accepting its terms, he wrote the 
following: “Now, Mr. J. Johnson, I will give 
you what I said for the land, $21 per acre’— 
entirely eliminating the matter of settlement 
with the renters and of the incumbrance on 
the land. This was not an acceptance of de- 
fendant’s offer. It was a rejection of it. 9 
Cyc. 290; Kleen v. Kennedy, 90 Minn. 414, 
97 N. W. 126; Bastain Bros. Co. v. Wemott- 
Howard Co., 113 Minn. 196, 129 N. W. 369; 
M. & St. L. Ry. Co. v. Columbus Rolling Mill, 
119 U. S. 149, 151, 7 Sup. Ct. 168, 30 L. Ed. 
376; Egger v. Nesbitt, 122 Mo. 667, 676, 27 
S. W. 385, 43 Am. St. Rep. 596. There was 
still further correspondence before the let- 
ter of January 26th. On January 13th defen- 
dant wrote plaintiff, stating that the mort- 
gage, instead of being $3,000 on the half sec- 
tion in question, was $6,000 on the whole sec- 
tion, and further stating: “I have no contract 
with parties who are to rent the land for this 
season, but they did some plowing last fall. 
* * * Tf I sell to you, you will have to take care 
of the renters’—and adding the further sig- 
nificant language, “I will not accept my money 
on this deal until everything is arranged sat- 
isfactorily to all parties interested,” evidently 
meaning that everything must be arranged 
“satisfactorily” to the tenants. The terms con- 
tained in this letter are not identical with 
those of the letter of January 8th. On Jan- 
uary 14, 1909,. plaintiff again wrote, making 
still another counter proposition. After all 
this intervening correspondence, varying on 





both sides from the original offer of January 
8th, plaintiff could not catch up this letter of 
January 8th, and, by writing a letter accepting 
its terms, make a binding contract, without 
some renewed assent thereto on the part of 
the defendant. This is well settled. 

The law is that a party to whom an offer 
is made is at liberty to accept wholly, or to 
reject wholly, but one of these things he 
must do. Parsons on Contracts, *477. A 
proposition to accept on terms varying from 
those offered is a rejection of the offer and 
a substitution in its place of the counter 
proposition. It puts an end to the negotia- 
tion so far as the original offer is concerned. 
The original offer thereby loses its vitality, 
and is no longer pending between the par- 
ties; hence the party who has submitted the 
counter proposition cannot, at his own op- 
tion, revive and accept the original offer, 
which he has once virtually rejected. Fox v. 
Turner, 1 Ill. App. 153. See, also, Lanz v. 
McLaughlin, 14 Minn. 72 (Gil. 55), and cases 
above cited. In order to give the rejected 
offer any new vitality, there must be a re- 
newal of it, or renewed assent to it, by the 
party who made it. Sheffield Canal Co. v. 
Sheffield & Rotherham Ry. Co., 3 Eng. Ry. & 
Canal Cases, 121, 132. The attempted accept- 
ance of a rejected offer is in effect nothing 
more than a proposal which must be assented 
to by the original offerer before any contract 
arises. The revival of the rejected offer is an 
essential part of the contract and it must be 
proven as a substantive fact. 

It is not contended that defendant assented 
to a revival of his offer of January 8th in 
express terms. Plaintiff contends that he did 
so by assenting to completion.of the negoti- 
ations in accordance with this letter. The evi- 
dence of such assent is that he employed an 
attorney ‘to fix up the title;” that the attor- 
ney, at defendant’s direction, caused abstracts 
of title to be forwarded to plaintiff’s attorney, 
and carried on some correspondence with 
plaintiff’s attorney. If we were called upon 
to determine the significance of those acts, 
we should deem them of doubtful force as 
tending to establish a contract, in view of the 
attitude in fact taken by this attorney in the 
correspondence that followed. This correspon- 
dence showed that differerices as to the terms 
on which the parties were to contract arose 
at the very inception of the renewed negotia- 
tions. We are, however, relieved from deter- 
mining the effect of the somewhat equivocal 
character of these acts by the express terms 


*For other cases see same topic in Dec. Dig. 
& Am. Dig. Key—No. Ser. & Rep’r Indexes. 
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of the statute of frauds. This is a contract 
for the sale of land, which, under the statute 
of frauds, must be in writing. It seems to 
us self-evident that, if parties agree to deal 
on the basis of a rejected offer, the vendor’s 
assent thereto, being an essential part of the 
contract, must be in writing. Davis v. Par- 
ish’s Rep’s. Litt. Sel. Cas. (Ky.) 153, 12 Am. 
Dec. 287; Sprague v. Hosie, 155 Mich. 30, 118 
N. W. 497, 19 L. R. A. (N. S.) 874, 130 Am. 
St. Rep. 558; Hyde v. Wrench, 3 Beav. (Eng.) 
334. It was not in writing in this case. Where 
a contract within the statute of frauds is made 
out by correspondence, the correspondence 
taken together must establish the contract in 
all its terms. It can receive no aid from parol 
evidence. Jenness v. Mt. Hope Iron Co., 53 
Me. 20. A parol agreement to deal on the 
basis of a rejected offer is of no avail. After 
the contract had once expired, it could not be 
resuscitated by parol, any more than it could 
have been originally created by parol. This 
position would be too clear to admit of ques- 
tion if, instead of a few days, a few years had 
intervened between the expiration of the writ- 
ten contract and the attempt to _ revive it. 
Upon principle, however, it is evident that the 
length of time which had elapsed can make 
no difference in this respect. Davis v. Par- 
ish’s Rep’s, Litt. Sel. Cas. (Ky.) 153, 12 Am. 
Dec. 287. 

We hold that no contract was ever made 
between the parties. It accordingly becomes 
unnecessary to consider the further questions 
argued by counsel. 

Order affirmed. 


Note.—Negotiations Contemplating Contract 
Being Reduced to Writing—The instant case 
is interesting for its lucid statement of the rule 
of proposal and counter-proposal and of the 
original proposal passing out of consideration. 
except it be renewed after it has been virtually 
rejected and as these propositions are well set- 
tled, we merely make of the case occasion for 
annotation of the question whether an agree- 
ment to reduce an oral agreement to writing 
postpones its going into effect. 

An Oklahoma case states the rule as follows: 
“The rule in reference to the question here pre- 
sented is that, where parties desire to make the 
reduction of any agreement into which they have 
entered a writing and its signature conditions 
precedent to its completion, it will not be a con- 
tract until this is done, and this is true although 
all the terms of the contract*have been agreed 
upon. But where parties have assented to all 
the terms of the contract, and they are fully 
understood in the same way by both of them, 
the mere reference in conjunction therewith to 
a future contract in writing will not negative 
the existence of a present contract.” Western 
Roofing Title Co. v. Jones, Okla., 109 Pac. 225. 

While this statement is undoubtedly sound, 
there seems an intimation that reference to a 





writing to be drawn up may demand a more 
critical examination into the certainty of terms 
in oral negotiations or even in correspondence, 
than where it is expressly agreed that the writ- 
ing to be afterwards drawn was not to prevent 
its going immediately into effect. This would 
especially seem true were some immediate change 
of position to take place by assent of the parties 
in advance of the agreement being reduced to 
writing. 

The consideration of change in position was 
taken as a factor in a Maine case in the interpre- 
tation of correspondence as or not making a com- 
plete contract. Thus it was said: “Neither par- 
ty, during all the correspondence, seems to have 
made any change in his business operations by 
reason of anything in the correspondence. No 
dressed meats were shipped by the defendants or 
offered for shipment, no space was reserved by 
the plaintiff, and there was no delay or hin- 
drance in its regular business. The case is by 
no means free from doubt and difficulty, but due 
reflection and study of the evidence have at last 
brought us to the conclusion that what plaintiff 
claims to have become a perfected contract on 
April 5, 1890, by the defendant’s letter of that 
date, was at the most only the acceptance of a 
proposed basis of a contract, which was yet to 
be perfected as to details and put in writing; and 
that the defendants did not have or signify any 
intention to be bound until the written draft had 
been made and signed.” Mississippi & D. S. 
Co. v. Swift, 86 Me. 248, 29 Atl. 1063, 41 Am. 
St. Rep. 545. 

In a Missouri case the evidence showed that 
plaintiffs made a parol agreement for the sur- 
veying, platting and sale of certain land, with 
defendant, and after the terms had been settled, 
one of plaintiffs drew up a contract, which de- 
fendant read. It being suggested that a copy lic 
made, defendant said he was in a hurry to catch 
a train and he would write out a copy and sign 
it and send it to witness. After that there was 
considerable correspondence in regard to the 
work and pursuant to the correspondence, plain- 
tiffs surveyed and platted the land and forward- 
ed the plats to defendant. During this time de- 
fendant wrote a letter asking if plaintiffs could 
sell any lots in the fall. 

The court said: “If there was nothing more 
to this case than the evidence of what occurred 


-at the office of the plaintiffs when the defendant 


took the memorandum of a contract and agreed 
to sign it, we should not disturb a judgment 
given on demurrer to the plaintiffs’ evidence; for 
the very fact that defendant did not then sign it 
is strong evidence that he had not as yet assent- 
ed to all of its terms. But from the other evi- 
dence it appears the parties went on in the exe- 
cution of some agreement testified to by the 
plaintiffs. As the evidence tends to show that 
one agreement, which was acted on for several 
months, the conclusion might well be drawn 
that the parties intended it should be binding 
from the time the terms were agreed upon.” 
Green v. Cole, 103 Mo. 70. - 

In a New York Supreme Court case, in Ap- 
pellate Division, the rule was stated to be that, 
in a contract intended to be binding when ac- 
cepted, a mere reference to a contract being 
drawn in more formal style does not prevent 
this, yet if one party insisted on something being 
embodied that was not provided for and the 
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other party on something else and a deadlock en- 
sued therefrom, this showed that negotiations 
were still on and there was an incomplete con- 
tract. Boysen v. Van Dorn Iron Works Co., 87 
N. Y. S. 905, 94 App. Div. 95 


In Rankin v Mitchem, 141 N. C. 277, 53 S. E 
854, it is said: “Where the parties orally agree 
upon the terms of a contract, and there is com- 
plete assent thereto, the suggestion to put it in 
writing at a subsequent time is not of itself suf- 
ficient to show that they did not mean the parol 
contract to be complete and binding without bc- 
ing put in writing. The question is one largely 
of intention.” 


In a later North Carolina case it was said: 
“While the evidence shows that it was con- 
templated that the contract between the parties 
as to the timber on the Nixon tract should be 
reduced to writing, there was testimony on the 
part of plaintiff tending to show that such a re- 
quirement was not a ‘condition precedent to the 
contractural relation but only a formality, to be 
carried out for conveniance and prudence and 
after the contract had been fully made between 
them.” Gooding v. Moore, 150 N. C. 195, 63 S. 
E. 895. 

It has been said that: “The mere fact that a 
written contract was to be subsequently prepared 
does not show that a final agreement between 
the parties was not made but it tends to show it: 
and, in his case, we think it clear there was no 
contract in which the parties had agreed in all 
its terms; that there was to be a more explicit 
agreement which was to be reduced to writing; 
that this was not done; and that there was no 
meeting of minds.” Methudy v. Ross, 10 Mo. 
App. 101, 106. 

English cases have held that if there are un- 
settled terms in negotiations to be settled by a 
written contract, then there is no contract until 
these are disposed of. Bristol C. & S. Bread Co. 
v. Maggs, 44 Ch. < “% Dennison v. People’s 
Cafe Co. a6 8.7: 8... "187. 

It is all, as has been said, a question of inten- 
tion and that: “Generally speaking if the par- 
ties intend their correspondence or oral nego- 
tiations as but steps leading up to a binding con- 
tract, no contract is made until the final consum- 
mation of the negotiations through the execu- 
tion of the formal written agreement.” Lynn v. 
Richardson, Iowa, 130 N. 1007, citing Shin- 
ney v. Downing, 108 Cal. 666, AI Pac. 707; Weitz 
v. Ind. Dist., 79 Iowa 423, 45 N. W. 606; Works 
v Bristol Co., 170 Mass. 528, 4o N. E. o18. 

In an Arkansas case we find an excerpt from 
an English case (Rositer v. Miller, 3 App. Cas. 
1151) quoted approvingly as follows: “The 
mere fact that parties have expressly stipulated 
that there shall afterwards be a formal agree- 
ment prepared, embodying the terms which shall 
be signed by the parties does not, by itself, show 
that they continue merely in negotiation. It is a 
matter to be taken into account in construing the 
evidence whether the parties have really come to 
a final agreement or not. But as soon as the fact 
is established of the final mutual assent of the 
parties, so that those who draw up the formal 
agreement have not the power to vary the terms 
already settled, I think the contract is completed.” 
Friedman v. Schleuter (Ark.), 151 S. W. 606, 
citing Western Roofing Tile Co. Jones, 26 
Okla. 200, 109 Pac. 225, Ann. Cas. 1912B 112; 








Lowery v. Danforth, 95 Mo. App. 441, 69 S. W. 
39. 

In McDonnell v. Coeur D’Alene Lbr. Co., 
56 Wash. 495, 106 Pac. 495, there is a case where 
it was said the main question was agreed on, 
but there were some details to be stated, when 
the contract was reduced to writing. It was said 
no binding contract was proven. There was a 
dissent that it went on the theory that there was 
such an agreement in the case that a written 
contract could make no variation therein. 

In conclusion then it may be said that if it is 
intended that a contract shall not go into ef- 
fect until reduced to writing it does not become 
binding, but a mere suggestion that this be done 
tends to show that this was intended and it is 
taken along with other facts and circumstances 
in the case. If the negotiations show they are 
preliminary merely with details to be settled in 
a written contract the latter is needed to com- 
plete it. 








HUMOR OF THE LAW. 


Wife—“John, what is the difference between 
direct taxation and indirect taxation?” 

Husband—“Why, the difference between your 
asking me for money and going through my 
trousers while I’m asleep 
letin. 


.’—Philadelphia Bul- 


Henry Erskine, happening to be retained for 
a client of the name of Tickle, began hig 
speech in opening the case thus: 

“Tickle, my client, the defendant, my lord” 
—and upon proceeding so far was interrupted 
by laughter in court, which was increased when 
the judge (Lord Kaimes) exclaimed: 

“Tickle him yourself, Harry; 
to do so as I am.”—Life. 


you are as able 


Senator Ollie James told of a young man in 
Louisville who not long since hung up his shin- 
gle as attorney-at-law. 

One afternoon a friend, upon entering the of- 
fice, observed upon the desk of the new legal 
light a dollar alarm clock. “That's a good idea,” 
said the friend. “One is very apt to oversleep 
these fine spring mornings.” 

The youthful attorney smiled saMy. “This 
alarm clock was not bought for-the reason you 
mention,” said he. “I merely keep it here to 
wake me when it is time to go home.’’—Green 
Bag. 


A Chicago lawyer tells of a sheriff in Southern 
Illinois, who took the jury to a hotel and fed 
them liberally on cabbage, buttermilk and other 
sleep-producing viands. The result was that 
every juror went to sleep that afternoon. 

“Mr. Sheriff,” the judge said, after the jury 
had been awakened. “I will not submit to such 
outrages as this. Next time you summon a 
jury, I want you to select men, not for their 
girth, but with a single eye to justice.” 

The sheriff obeyed. Every man on the next 
panel was one-eyed.—Green Bag. 
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WEEKLY DIGEST. 


Weekly Digest of All the Current Opinions of 
All the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 





Arkansas 10, 20, 27, 42 
Jowa ... 7 28, 86, 48, 49, 71, 91, 94, 95 
Kentucky. ; 36, 2 32, 35, 51, 62, 
68, 70, "i 

Minnesota 73, 
Missouri q ; + 
Pennsylvania 
Rhode Island 
Ten nessee 14, 
..5, 6, 9, 25, 33, 38, 42, 44, 45, 47, 48, 5 

56, 59, 63, 64, 66, 69, 72, 79, $1, 82, 
u. &. C. C. App 1, 21, 22, 30, 
United States D. Cc. 2, 57 
Vermont 








1. Bankruptey—Provable Debt.—Bonds: of a 
corporation which by their terms were payable 
only out of funds created from the surplus earn- 
ings of the company held not provable in bank- 
ruptcy against the company, where there never 
had been any surplus earnings, and such funds 
had therefore never been created.—Synnott v. 
Tombstone Consol, Mines Co., C. C. A., 208 Fed. 
251. ree | 

2.——-Venire.— A foreign corporation for 
which receivers had been appointed more than 
three years before held not to have its princi- 
pal place of business within a district so as to 
give the court in such district jurisdiction of 
bankruptey proceedings against it.—In re 
.Thomas McNally Co., U. S. D. C., 208 Fed. 291. 

3. Banks and Bankin areholder' Lia- 
bility.—A decree ascertaining the double liabil- 
ity of the shareholders of an insolvent bank is, 
as against one not personally served in the 
action, prima facie: evidence of his liability.— 
Miller v. Connor, Mo., 160 S. W. 582. 

4. Bills and Notes—Burden of Proof.— 
Where written notes sued on recited a consider- 
ation, the burden was on defendant to show 
want of consideration.—Brokaw v. McElroy, 
Iowa, 143 N. W. 1087. 

5. Extension.—Where defendant K., hav- 
ing indorsed a note as surety after its delivery 
without new consideration, consented to an ex- 
tension of time of payment, such extension 
constituted a _ sufficient consideration for his 
indorsement and rendered him liable thereon.— 
People’s State Bank v. Fleming-Morton Co., 
Tex., 160 S. W. 648 

6.— of payee’s 
that notes were payable at P. with no effort to 
conceal the fact that they provided for pay- 
ment at H. if not paid at maturity held not to 
constitute. fraud in obtaining the execution of 
the notes.—Newman vy. Buffalo Pitts Co., Tex., 
160 S. W. 657. 

7.- Gambling Debt.—Where a note is given 
for a gambling debt, its infirmity may be shown 
against ¢ bona fide holder if there is no estop- 

L- Holsbog v. Bakrow, Ky., 160 S. W. 792. 

- Indorsee.—The makers’ liability to in- 
dorsee on a note given for price of mortgaged 
failure to perform his promise to procure the 
mortgagee’s and lessor’s consent to the sale.— 
Abram vy. Greer, R. I., 88 Atl. 884. 

.——Pleading.—In an action on notes where 

ndant filed only a plea of privilege which 

not allege fraud, accident, or mistake, fraud 
or misrepresentation in obtaining the execution 
of the note could not be proved or considered. 
; Newman v. Buffalo Pitts Co., Tex., 160 S. W. 


agent 


st.—Where the maker of a check 
in the bank on which the check 
was drawn, either on the day it was drawn or 
property and lease held not affected by payee’s 
on the day it was protested, such fact was 
prima facie an excuse for omission to send no- 
tice of protest to him.—Gibbs vy. Hopper, Ark., 
160 So. 879. 


—Prote 
ad no funds 


11.——-Release 


of Indorser.—Where defendant 
indorser relied 


upon a discharge through an 





extension of the note by acceptance of interest, 
it was not error to refuse evidence as to inter- 
est payments, where it did not appear that such 
payments were sufficient to have extended the 
note beyond its maturity.—First Nat. Bank v. 
Webster, Pa., 88 Atl. 911. 


12. Bonds—Foreclosure.—Although a _ mort- 
gage or deed of trust given to secure oe 
prohibits individual bondholders from a 
foreclose, such stipulations will not preclude a 
bondholder from, suing at law on the coupons 
on default in the payment of interest.—Muren 
v. Southern Coal & Mining Co., Mo., 160 S. W. 
835 

13. Brokers—Revocation.--An agency to sell 
on commission, the contract not fixing its dur- 
ation, is revocable at any time by the principal; 
and, a year having elapsed without a sale be- 
ing made, the agency may then be revoked.— 
Chesbrough v. Vizard Inv. Co., Ky., 160 Ww 


. 


14. Carriers of Goods—Bill of Lading.— 
Where a draft made upon the purchaser of 
goods was deposited in a bank by the seller 
with the bill of lading attached and a checking 
eredit was given to the depositor under an 
agreement to charge back the amount should 
the draft be returned uncollected, the bill of 
lading was merely security for the collection 
of the draft, whether made out to the consignee 
or to the shipper’s order.—W. J. Barton Seed, 
Feed & Implement Co. v. Mercantile Nat. Bank, 
Tenn., 160 S. W. 848. 


15. Connecting Carrier.—Where a railroad 
company accepts a shipment of goods to a 
point reached by its own line, though over 
tracks owned by another, and wrongfully 
transfers the goods to the other carrier it is 
liable as an insurer for the freight while in the 
hands of the other carrier.—Chesapeake & O. 
Ry. Co. v. Peed, Ky., 160 S. W. 472. 

16. Delay.—Mere proof of unusual delay in 
transporting live stock will not authorize an 
inference of negligence by the carrier; but cir- 
cumstances raising a fair inference of negligent 
delay are sufficient.—Gregory v. Chicago B. 
Q. R. Co., Mo., 160 S. W. 830. 

17. Pleading.—Where plaintiff pleaded spe- 
cific acts of negligence, he could not rely on 
evidence that the corn was in good condition 
when shipped and was not so when received, 
as establishing a prima facie case.—Yontz v. 
Missouri Pac. Ry. Co., Mo., 160 S. W. 832. 

18. Wrongful Delivery.—Where card noti- 
fying consignee of arrival of , shipment was 
delivered by consignee’s agent to a teamster, 
who gave it to a third person, who obtained 
the shipment upon the faith thereof, carrier 
held not liable for the wrong delivery.—May 
Department Stores Co. v. Louisville & N. R. 
Co., Mo., 160 S. W. 627. 

19. Carriers of Pasengers—Mixed 
Carriers of passengers on 
execise the highest degree of care consistent 
with the efficient use of the train as to pas- 
sengers, and the pasengers assume only such 
risks as usually attend the operation of such 
trains with all reasonable skill consistent with 
their efficient use.—s Minneapolis & 
St. Louis R. Co., Minn., 143 N. W. 1131. 

20. Common Carriers—Delay. — Though a 
common carrier is liable in damages for delay 
in the transportation of property, the owner 
cannot on account of unreasonable delay re- 
fuse to receive the goods and sue for conver- 
sion.—Wells Fargo & Co. Express v. Harwell, 
Ark., 160 S. W. 858. 


21. Contracts—Acceptance.—Where plaintiff 
and defendant first agreed on territory for a 
cement sales agency contract, then on the quan- 
tity to be sold, then on general features, such 
as payment, return of sacks, etc., then on the 
amount of monthly deliveries, and finally de- 
fendant wired that plaintiff’s final price quota- 
tion was acceptable, such telegram consum- 
mated a binding contract.—C. W. Hull Co. v. 
Marquette Cement Mfg. Co., C. C. A., 208 Fed. 
260. 


Trains.— 
mixed trains must 


22, Architects.—Where a contract for ar- 
chitect’s services required plans and specifica- 
tions satisfactory to defendant, plaintiffs were 
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bound to furnish plans which were satisfactory 
to defendant, and not merely such as ought to 
have been satisfactory to him.—Barnett v. 
Beggs, C. C. A., 208 Fed. 255.., 


23. Impossibility of Performance.—A party 
to a contract is not discharged by subsequent 
impossibility of performance, unless the same is 
made impossible by law.—Louisville & N. 
Co. v. Crowe, Ky., 160 S. W. 7659. 

24. Proposal and Acceptance. —A proposi- 
tion to accept on terms varying from those 
offered ‘is a rejection of the offer.—Lewis Vv. 
Johnson, Minn., 143 N. W. 1127. 

25. Repudiation.—Where defendant agreed 
to purchase cotton seed from plaintiff at a 
specified price, and to pay $2 a ton commis- 
sios, during the season of 1911-1912, it did not, 
by notice during the season that it would there- 
after pay only $1 commission, repudiate the 
contract; deliveries having been made by plain- 
tiff thereafter, and accepted by defendant, and 
plaintiff was entitled to recover full commis- 
sions.—Cooper Cotton Oil Co. v. Cooper Oil Co., 
Tex., 160 S. W. 401. 

26. Contribution—Tort-feasors.—Where the 
negligence of a city in allowing obstructions 
in its street, together with the negligence of 
defendant street railroad company, caused the 
death of a.driver, who was thrown off of his 
vehicle in front of a car, no contribution can 
be had between the tort-feasors.—City of Louis- 
ville v. Louisville Ry. Co., Ky., 160 S. W. 771. 

27. Corporations—Fraud.—The sale of all of 
the assets of a corporation to a director there- 
of may be avoided only for fraud at the in- 
stance of some party in interest.—Nedry v. 
Vaile, Ark., 160 S. W. 880. 

28. Garnishment.—A corporation sum- 
moned as garnishee must answer by someone 
who can state whether the corporation is in- 
debted, and an answer by the president, show- 
ing that he had no knowledge as to defendant’s 
account, was insufficient to discharge the cor- 
poration as garnishee—Bump v. Augustine, 
Iowa, 143 N. W. 1104. 

29. Trust Fund.—Where directors of a 
corporation agreed to and did place in a bank 
a sum sufficient to pay plaintiff’s claim under 
a contract, but no pa.-ticular sum was set aside 
for plaintiff, or segregated from other funds 
of the corporation, such deposit was not im- 
pressed with a trust in favor of the plaintiff, 
and the directors might permit its use to pay 
other debts of the corporation without being 
individually liable to him.—Clark v. Wallace 
Oil Co., Ky., 160 S. W. 506. 

30. Courts—Rule of Decision.—A decision of 
the Supreme Court of Illinois that a willful 
violation of the Factory Act, causing injury to 
a servant, deprives the master of the defenses 
of assumed risk and contributory negligence, 
will be followed by the federal courts sitting in 
that state, though the decision is not strictlv 
a construction of the act, but merely a declar- 
ation of its legal effect.—Roberts, Johnson & 
a Shoe Co. v. Dower, C. C. A. 208 Fed. 
270. 

31. Covenant—Estoppel.—A property owner 
will not be estopped from objecting to the 
breach of a restrictive building covenant by an- 
other owner by erecting an apartment house on 
his lot, on the ground that other apartments 
had been erected on adjoining property, unless 
he had actual knowledge of the erection of the 
other structures; mere silence or inaction bh« 
ing insufficient in the absence of fraud.—Miller 
v. Klein, Mo., 160 S. W. 2. 


32. Criminal Law—Admissions.—Declarations 
by accused from which an inference of guilty 
may be drawn in connection with evidence of 
surrounding circumstances are admissible, 
though not amounting to a confession.—Wright 
v. Commonwealth, Ky., 160 S. W. 476. 

33. Confession.—The falsity of exculpatory 
statements contained in a confession may be 
shown by circumstances leading to a belief in 
their falsty beyond a reasonable doubt, as well 
as by direct evidence.—Cook yv. State, Tex., 160 

34. Silence.—W here accused stood by 
while an accomplice stated the details of their 
crime, his conduct was an admission tending 








88 Atl. 895. 


to show guilt.—State v. Muzzy, Vt., 
S. W. 465. 


35. Deeds—Defeasance.—Under deed  con- 
veying land to infant but _ reserving control 
over the property for the infant's benefit until 
she attained the age of 21 years, and providing 
that if she died without issue it should descend 
to the yrantor’s son and his heirs, held, that 
upon reaching the age of 21 years she acquired 
a fee-simple title not subject to be defeated 
by her subsequent death without issue.—Gorm- 
ley v. Overstreet, Ky., 160 S. W. 483. 

36. Estoppel.—An absolute deed, which re- 
cited that a valuable consideration was paid 
when it was executed, cannot be defeated by a 
showing that no consideration was paid.—She- 
langowski v. Schrack, Iowa, 143 N. W. 1081. 

37. Divoree—Temporary Alimony.—A _ wife 
will not be compelled to sell or pawn her dia- 
mond rings or piano to obtain money to live 
on and pay the expenses of her divorce action 
where her husband has property valued at more 
than $5,000 and receives a salary of $75 a 
month.—Davis v. Davis, Mo., 160 S. W. 829. 

38. Embezzlement—Elements of.—Where de- 
fendant was in possession of a cow belonging 
to another under an agreement to borrow it 
and fraudulently converted it to his own use 
without the owner’s consent and with intent 
to deprive the owner of the value thereof, there 
was a conversion.—Barrow v. State, Tex., 160 
S. W, 458. 

39. Eminent Domain—Public Use.—-A flume 
though used by only a few persons and serving 
only a small area, is a public carrier; and hence 
the Legislature could properly give flume com- 
panies the power of eminent domain.—Tennes- 
see Coal, Iron & R. Co. v. Paint Rock Flume & 
Transportation Co., Tenn., 160 S. W. 622. 

40. Public Use.-—The “public use” for 
which private property may be condemned is a 
use or right of use by the public or some lim- 
ited portion of the public, and is not equiva- 
lent to mere public utility or advantage.—Penn- 
sylvania Mut. Life Ins. Co. v. City of Philadel- 
phia, Pa., 88 Atl. 904. 

41. Equity—Order Nunc Pro Tunc.—The 
order, bring oral testimony into the record by 
adding to the decree recitals of the court’s rec- 
ollection of the testimonv.—Bradley Lumber 
Co. v. Langford, Ark., 160 S. W. 866. 

42. Estoppel—Change of Position.—Where 
an attachment creditor did not change its posi- 
tion to its detriment in any way in consequence 
of the attachment debtor’s statement that prop- 
erty was not his, but took such property under 
the attachment, the debtor was not estopped 
by his statement, and could bring suit for the 
wrongful attachment of such property.—Carroll 
% First State Bank of Denison, Tex., 160 S. W. 
632. 


43. Pleadings.—Where the _ petition al- 
leged in an action on a note that the 12 per 
cent, rate of interest prayed for was legal in 
North Dakota, where the note was executed, 
nlaintiff is estopped from claiming that the 
note was an Iowa contract.—Scott v. Scott, 
Iowa, 143 N. W. 1103, 

44. Evidence—Declarations by Third Per- 
sons.—Where plaintiffs and another who were 
interested in property held in trust for a third 
person for life, remainder to one of the plain- 
tiffs, conveyed the property, held, that declara- 
tions by the third person as to what was to be 
done with that part of the proceeds kept in 
trust for her benefit are admissible, where it 
was shown that these statements were brought 
to the knowledge of the plaintiffs before they 
signed the conveyance.—Barnett v. Elliott, 
Tex., 160 S. W. 671. 

45. Foreign Documents.—Where the orig- 
inal instrument is an archive of a foreign gov- 
ernment and it is not possible to determine its 
genuineness by any record or other evidence 
within the jurisdiction of the court, some ex- 
trinsic evidence of the execution or genuine- 
ness of such instrument will be required before 
admitting it in evidence.—Sullivan vy. Fant, Tex.. 

0S. W. 612. 

46.—Parol Testimony.—Parol evidence is ad- 
missible to show that a written contract made 
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in the name of an agent was in fact made for 
an undisclosed or annamed principal.—Meyers 
vy. Kilgen, Mo., 160 S. W. 569. 


47. Parol Testimony.—Notwithstanding a 
written contract of partnership, it could be 
shown by parol, for the purpose of showing 
that no partnership in fact existed, that one of 
the parties ignored and disregarded the con- 
tract and wholly failed to furnish his contri- 
bution to the partnership capital.—Rush vy. First 
Nat. Bank, Tex., 160 S. W. 609. 

48. Fraud—-Deceit.—Where one states of his 
knowledge material facts by which another is 
defrauded, it is no defense to reply that, al- 
though the statements were false, the person 
making them believed them to be true, and, 
where worthless notes of a third person in- 
dorsed to plaintiff ‘“‘without recourse,” and 
falsely represented to be good, were given in 
payment under a- contract, the defendant, when 
sued for damages for the deceit, could not 
shield himself behind such indorsement.—Ben- 
ton v. Kuykendall, Tex., 160 S. W. 438. 

49. Misrepresentation.—Agents, who are 
negotiating sale of lot without knowing wheth- 
er it extended to an alley or not, asserted as 
their own knowledge that it did, held liable in 
damages for the false representation.—Davis v. 
Central Land Co., Iowa, 148 N. W. 1073. 

50. Frauds. Statue of—Letters—Where a 
contract within the statute of frauds is made 
out by correspondence, the correspondence, 
taken together, must establish the contract in 
all its terms, without the aid of parol evi- 
dence.—Lewis v. Johnson, Minn., 143 N. W. 1127, 

51. Fraudulent Conveyances—Husband and 
Wife.—Since sudden acquisition of property by 
a wife is too often made to conceal the means 
of the husband and withdraw his estate from 
the reach of his creditors, the courts have al- 
ways scrutinized such transfers closely and re- 
garded them with suspicion.—Stix v. Calender, 
Ky., 160 S. W. 514. 

52. Guardian and Ward—Removal. — The 
court, in its discretion, may refuse to renivve 
a curator who has failed to make a true inven- 
tory and appraisal of the estate of his ward as 
required by the statute, where it »ppeared that 
the estate had heen fully inventoried shortly 
before by a former curator, and that the latter 
had accounted for all of the property as ‘n- 
ventoried.—_Smith v. Young, Mo., 160 S. W. &22. 

53. Homicide—Collateral Facts.—In a prose- 
cution for a homicide growing out of the al- 
leged undue intimacy of deceased with defen- 
dant’s wife, evidence as to whether defendant 
had had trouble with a third person whom he 
accused of having been intimate with his wife 
before he married her held collateral and in- 
admissible.—Ballard v. State, Tex. 160 S. W. 


54.——Killing Third Person.—A person who, 
under a sudden transport of passion produced 
by adequate cause, shoots at one persen, and 
missing him kill another, is guilty »f no higher 
grade of offense than though he had killed the 
person at whom he shot.—Whiten v. State, Tex., 
160 S. W. 462. 

55. Husband and Wife—Community Prop- 
erty.—Where an agreement of separation be- 
tween husband and wife provides for an 
equitable division of the community property, 
property subsequently acquired by either 
spouse was his or her separate property.—Cor- 
rigan v. Goss, Tex., 160 S. W. 652. 

56. Estoppel.—In the absence of positive 
fraud, a married woman is not estopped from 
denying the validity of her conveyance of an 
easement in her separate property, on the 
ground that she did not acknowledge the con- 
veyance, by having received money or_ other 
benefit under the transaction.—King v. Driver, 
Tex., 160 S. W. 

57. Injunction—Contempt.—The directing of- 
ficers of a labor union whose members are on 
a strike and have been enjoined from intimi- 
dation will themselves be deemed guilty of a 
violation of the injunction if they countenance 
acts of intimidation on the part of those under 
their. control and do not in good faith use the 
means at their command to prevent such acts. 
—Phillips Sheet & Tin Plate Co. v. Amalgamat- 





ed Ass’n of Iron, Steel & Tin Workers, U. S. 
D. C., 208 Fed. 335. , 


58. Diversion of Water.—In a _ riparian 
owner’s action to enjoin another riparian own- 
er from diverting the waters of the river chan- 
nel upon which the former’s land was located, 
a request for a mandatory order to compel de- 
fendant to restore the water of such channel 
to its natural flow was properly denied, where 
such order would be difficult if not impossible 
to enforce, and was not necessary to effective 
relief.—Rider v. York Haven Water & Power 
Co., Pa., 88 Atl. 903. 


59. Insurance—Cancellation.—Where insured 
directed the cancellation of a policy contain- 
ing cancellation clause, and the agents wrote 
that the policy would be cancelled if he would 
send certain increased premium but not other- 


‘ wise, it cannot be held, as a matter of law, that 


insured’s letter operated a sa cancellation.— 
eS en Fire Ins. Co. v. Akin, Tex., 160 


60. Construction.—Words of exemption in 
a fire insurance policy will be construed most 
strongly in insured’s favor, so as not, unless 
imperatively necesary, to defeat the indemnity. 
—Montgomery v. Southern Mut. Ins. Co., Pa., 
88 Atl. 924. 

61. Excepting Clause.—-The use of an ar- 
ticle prohibited by the printed clause will not 
avoid the policy, where such article is custom- 
arily a part of the goods insured or is in cus- 
tomary use in the business conducted in the 
insured building.—McClure vy. Mutual Fire Ins. 
Co. of Chester County, Pa., 88 Atl. 921. 

62. Waiver.—The failure of a life insur- 
ance company to indorse a default in the pay- 
ment of premium and interest upon a policy 
loan until after the death of the insured, and 
the making of such indorsement after the death 
in ignorance thereof, held, not a waiver of the 
provision automatically transforming the policy 
into a paid-up policy for a smaller amount.— 
New York Life Ins. Co. v. Conner, Ky., 160 S. 
WwW. 491 ; 

63. Judgment—Collateral Attack.—An at- 
tack on a judgment is not necessarily collateral 
because made by a cross-bill; the parties, 
court, and subject-matter being the same as 
in the original suit.—Patrucio v. Selkirk, Tex., 
160 S. W. 635. 

64. Setting Aside——A judgment is conclus- 
ive between the parties, except on appeal, un- 
less the judgment debtor establishes grounds 
for equitable relief, and shows that it was 
through no fault or lack of diligence on his 
part that the grounds on which he bases his 
claim to vacate his judgment were not presented 
at the trial—Patrucio v. Selkirk, Tex., 160 S. 
W. 635 

65. Judicial Sales—Offer to Purchase.—A bid 
at a master’s sale continues a mere offer until 
the court rejects it, or accepts it by confirming 
the report of sale, but such confirmation only 
gives the purchaser an equitable title, the legal 
title not vesting until a deed is made by the 
master pursuant to a decree or the lapse of a 
reasonable time after the master is ordered to 
make a deed if he fails to do so.—Camp v. Rid- 
dle, Tenn., 160 S. W. 844. 

66. Libel and Slander—Pleading.—In em- — 
ploye’s action against former employer for dam- 
ages caused by circulation of report that he 
was unworthy and incompetent, among other 
employers, indefiniteness on the part of the pe- 
tition in respect to the extent and date of such 
circulation, held not to render it insufficient e* 
against a general demurrer.—Beard v. Gulf, C. 
& S. F. Ry. Co., Tex., 160 S. W. 633. 

67. Limitation of Actions—Coverture.—Limi- 
tations do not run against a married woman 
during coverture.—Smith v. Cox’s Committee, 
Ky., 160 S. W. 786. 

68. Malicious Prosecution—Probable Cause. 
—A party instituting a criminal prosecution i« 
not guilty of instituting it without reasonable 
and probable cause because he does not ex- 
pect a conviction; the test being whether he 
reasonably believes that the accused*is guilty 


of the offense for which he is_nrosecuted.— 
Schwartz v. Boswell, Ky., 160 S. W. 748. 
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69. Master and Servant—Burden of Proof.— 
Where a servant’s injury’ was caused by the 
negligence of the foreman, the burden is upon 
the master to show that the servant assumed 
the risk.—Misouri, K. & T. Ry. Co. of Texas v. 
Scott, Tex., 160 S. W. 432. ‘ 


70. Respondeat Superior.—A master is not 
liable to a servant for either the negligence 
or the willful or malicious recklessness of a fel- 
low servant, whether acting within the scope 
of his employment or not, provided he used or- 
dinary care to employ a competent servant.— 
Wiltshire’s Adm’x y. Kister, Ky., 160 S. W. 743. 

Ti. Respondeat Superior.—A master is li- 
able for his servant’s assaults only in the pros- 
ecution of his business, and not for assaults in 
effecting some purpose of the servant.—Nesbit v* 
Chicago R. I. & P. Ry. Co., Iowa, 143 N. W. 1114. 

72. Mechanics’ Lien—Notice.—An original 
contractor cannot complain that notice of ma- 
terials furnished a subcontractor was not given 
to him, since the statute only requires notice 
to be given to the owner of the building.— 
Wilson v. Sherwin-Williams Paint Co., Tex., 
160 S. W. 418. 

73. Money Received—Failure of Considera- 
tion.—Where money is paid to a physician by 
a patient, and the consideration fails, it may 
be recovered back in an action for money had 
and received.—Bernard v. Dr. Nelson’ Co., 
Minn., 143 N. W. 1133. 

74. Monopolies—Patents.—Where a patented 
article has passed through the channels of 
trade into the hands of a retail dealer, a price 
restriction by the patentee is no longer enforce- 
able; the same being invalid both at common 
law and under Act Cong. July 2, 1890, prohibit- 
ing monopolies.—Kellogg Toasted Corn Flake 
Co. v. Buck, U. S. D. C., 208 Fed. 383. 

75. Mortgages—Equity of Redemption.—On 
foreclosure of a mortgage, the mortgagor re- 
tains an equity of redemption until actual 
confirmation of the sale.—Cady v. Barnes, U. S. 
D. C., 208 Fed. 361. 

76. Negligence—Child.—A child five years of 

age, injured by a fall on the defective side- 
walk, could not be chargeable with contribu- 
tory negligence.—City of Newport v. Lewis, 
Ky., 160 S. W. 507. 
77 Imputability—Where a wife was in- 
jured while riding in an automobile driven by 
her husband, but it was not claimed that the 
relation of master and servant or principal and 
agent existed between them, his negligence, if 
any, contributing to the accident was not im- 
putable to her.—City of Louisville v. Zoeller, 
Ky., 160 S. W.. 500. 

78. Repairs.—Changes or repairs made 
after an injury are not admissible in evidence 
to show negligence, or as an admission of neg 
ligence, but are admissible to show that the con- 
dition complained of caused the injury, if rele- 
vant for that purpose.—Union Light, Heat & 
Power Co. v. Lakeman, Ky., 160 S. W. 72%. 

79. Nuitsanece—Measure of Damages.—\Where 
a planing mill, constituted a permanent nui- 
sance, the measure of damages to the property 
was the depreciation in the market value and 
not the difference in rental value -before and 
after the creation of the nuisance.—Citizens’ 
Planing Mill Co. v. Tunstall, Tex., 160 S. W. 424. 

80. Principal and Agent—Power of Attorney. 
—A power of attorney to convey land which 
was never delivered by the grantor but was 
obtained from her possession without her 
knowledge or consent was void, and a deed 
from the donee conveyed no title. although the 
purchaser bought in good faith.—Cobban vy. 
Conklin, C. C. A., 208 Fed. 231. 

81. Principal and Surety.—Nudum Pactum. 
—A statement by defendant that he was re- 
sponsible and would see that plaintiff bank did 
not lose anything on a draft which it cashed 
for a shipper of produce held a mere naked 
promise which would not sustain an action.— 
Citzens’ Nat. Bank of Waco v. Abeel, Tex., 160 
8S. W. 609. 

82. Ratlroads—Setting Out Fire.—In an ac- 
tion against a railroad for destruction of plain- 
tiff’s property by fire, the burden of showing 
that sparks, negligently emitted ,caused the 





loss, is sustained by proof that sparks escaped 
from defendant’s engines and burned the prop- 
erty.—Roman vy. St. Louis Southwestern Ry. 
Co., Tex., 160 S. W. 431. 


83. Setting Out Fire—Defendant railroad 
company, having without legal necessity per- 
mitted M.’s engnes to use its tracks for a 
short distance, held liable for injuries to third 
persons from fires set out by the negligent 
operation of such engines by M.’s employes.— 
St. Louis Southwestern Ry. Co. of Texas v. Mec- 
Grath, Tex., 160 S. W. 444. 


84. Release—Fraud.—An employe could not 
be prevented from suing for personal injuries 
by an oral contract of settlement or a subse- 
quently executed written release if the em- 
ployer did not intend to comply with the oral 
contract or it was made with intent to use it 
to thereafter fraudulently obtain the written 
release.—New Bell Jellico Coai Co. v. Oxendine, 
Ky. 160 S. W. 737. 

85. Presumption of Fraud.—Great inade- 
quacy of the sum paid in settlement of a claim 
for injury raises a presumption of fraud in ob- 
taining the settlement.—Interstate Coal Co. v. 
Trivett, Ky., 160 S. W. 731. 

86. Removal of Causes—Removability.—The 
fundamental test of removability of a cause 
from a state to a federal court is that the 
cause is one of which the courts of the United 
States are given original jurisdiction.—Western 
Union Telegraph Co. of Illinois v. Southeast & 
St. L. Ry. Co., C. C. A., 208 Fed. 266. 

87. Sales Sreach of Contract.—Damage to 
meats for want of ice was within the contem- 
plation of the parties as a probable consequence 
of the breach of a contract to furnish ice for 
a meat market within a reasonable time.—Ma- 
son vy. Cedar Lake Ice Co., Minn., 143 N. W. 
1125. , 
$8. -Executed Contract.—A petition which 
alleges a sale and delivery of property to be 
paid for in the future sets out an executed and 
not an executory contract, and the title passed 
when the property was delivered, even though 
the price was not to be paid until a future date. 
—Hibbard y. Estridge, Ky., 160 S. W. 746. 

§9.——_Transfer .of Title-——On a sale of a car 
load of corn for cash, title did not pass to the 
buyer, where his check therefor was not paid, 
or to the transferee from the buyer of the bill 
of lading unless he was an innocent purchaser 
for value.—Bovd vy. Bank of Mercer CountV¥. 
Mo., 160 S. W. 587. 

90. Sheriffs and Constables — Trespass. — 
Where a sheriff in the execution of a valid writ 
departs from its commands. he is a trespasser, 
and liable for resultant damages.—Moseby v. 
Fleck, Pa., 88 Atl. 940. , 

91. Subscription—Consideration.—Notes 
cuted by decedent to the treasurer of a uni- 

ity to he used as part of an endowment 
fund, and intended to be made public and serv 
a basis for further subscriptions, the uni- 
versity having incurred abligations on the faith 
thereof, were prima facie based on a sufficient 
sideration.—Brokaw v. McElroy, Iowa, 143 

1087. 

Trusts—Estoppel—A trustee who wrone- 
hased the title to land of the cestui 
t cannot claim that he is not estopped 
assert such title unless he be reimbursed for 

money paid for the land in his efforts to 

1is beneficiary of title —Sullivan v. 

Tex., 160 S. W. 612. 
Property.—Trusts 
ean he sustained hy 
Adm’r v. Marshall, 


exe- 


trust 


Personal in personal 
parol evi 


Ky., 160 S. W. 


ioncé.-~ 


property 
Moershall's 


Where 


worked on 


Purechaser—Tender 
and 
coupled with 


and 


into possession 


%4. Vendor 
vendee entered 
the land. his tender of possession 
a demand for the payment of a greater amount 
than the work was wo 1, is not such a tender 
as will warrant rescission.—Allen y. Adams, 
Iowa, 143 N. W. 1092 

95. Waters and Water Courses—Obstruction. 

-A railroad company conld not obstruct by an 
embankment a natural flow of surface water 
from adiacent lands or water from natural 
channels in its passage from such lands in the 
natural course of drainage, but was bound to 
construct means for the escape of the water 
through its embankment.—Chicago. R. I. & P. 
Ry. Co. v. Lynch, Iowa, 143 N. W. 1083. 





